
proprietary network information, upon affirmative

written request by the customer, to any person

designated by the customer.' Customer proprietary

network information ('CPNI') is defined as, among

other things, 'information contained in the bills

pertaining to telephone exchange service or tele

phone toll service received by a customer of a

carrier' See 47 U.S.C. § 222(f) (1) (B). It is

clear, then, that 'information contained in the

bills' regarding customer usage, times, etc. must

be disclosed ... upon 'affirmative written

request' by the customer."

Ex. A hereto, pp. 5-6. The Texas district court concluded

that "AT&T does not have a significant chance of success on

the merits brought pursuant to the Telecommunications Act of

1996." Ex. A hereto, p. 13.

Because the order of the Texas district court in

Southwestern Bell has a direct relationship to the issues

presented in this case (United States v. Borneo, Inc.,

971 F.2d 244, 288 (9th Cir. 1992)), appellants request that

the Court take judicial notice of that Order, a true copy of

which is attached as Exhibit A hereto. Appellants also

request that the Court take judicial notice of two documents

related to that Order: (1) an order, filed October 4, 1996

by the Texas district court in MCI Telecommunications

Corporation v. Southwestern Bell Telephone Company,

No. A-96-CA-651 SS (W.D. Tex. Oct. 4, 1996), denying MCI's

application for temporary injunction for the same reasons as

12352703 -2-



set forth in Southwestern Bell (attached as Exhibit B

hereto); and (2) a Motion for Voluntary Dismissal of Inte~-

locutory Appeal, filed by AT&T Communications of the

Southwest, Inc. and MCI Telecommunications Corporation,

voluntarily dismissing their appeals from the above-

described Orders (attached as Exhibit C hereto) .

Dated: November 4, 1996.

BOBBY C. LAWYER
WALID S. ABDUL-RAHIM

KEVIN M. FONG
PILLSBURY MADISON & SUTRO LLP

By
Kevin M. Fong
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NO. A 96-CA-397 S5VS.

SOUTHWESTERN BELL TELEPHONE
COMPANY, et aL,

DefendanD

IN THE UNITED STAYES DISTRICf COURT
FOR THE WESTERN DISTRICT OF'l"EXiST 4 5 07 PH '50

AT&TCOMMUNICAnONSOF:STJN:IVISION ~/ ·ut' O~PU~~
SOUTHWEST, INC., §

Plaintiff §
§
§
§
§
§
§

ORDER

BE IT REMEMBERED on the 20tb day ofSeptember 1996 the Court called the above-styled

cause for bearing on AT&T's Motion for Preliminary Injunction [#32]. PlaintiffAT&T bas brought

suit against Southwestern Bell Telephone Company ("SWBTj, SWBT's affiliate, Southwestern Bell

Communications Services, Inc. ("SBCS"), and the parent corporation, SBC Communications, Inc.

("SBC") alleging violation of the Telecommunications Act of 1996, breach of contract (against

SWBT only), misappropriation oftrade secrets, unjust enrichment, breach offiduciary duly, and civil

conspiracy. Plaintiff AT&T now requests that this Court "reach out and touch" SWBT with its

injunctive power to prevent the transfer of what AT&T considers to be AT&T's proprietary

infonnation from SWBT to SBCS.

In 1990, PlaintifFAT&T conuacted with Defendant SWBT for the latter to provide AT&T's

billing and coUection services so that telephone service alStomen can receive all of their

charges-both long distance and local serviee-in a single bill. The agreement provides for the

provision of AT&T's customer billing information (including names, addresses.. minutes of usage,



times ofusage, etc.) to SWBT in a unique database fonnat! which is then reconfigured by SWBT's

software for incorporation into SWBT's own billing database. SWBT is then able to print out a

custOmer bill containing a list of local charges, long distance charges, and the total charge, which is

calculated by the software.

Earlier this year, the United States Congress passed and the President signed the

Teleconununieations Act of1996 which, among other things, authorized the seven existing Regional

Bell Operating companies ("RBOC's"), including SWBT, to enter the long distance service market

\Jl)on the fiiliillment of certain conditions. The Act also enables long distance providers such as

AT&T to provide local exchange services in direct competition with the RBOC's and other new

competitors.2

AT&T is, to put it mildly, disgruntled It SWBT's stated position on the trIDSfer allons

distance customer billing information in SWB!'s database to SWBT's new stan up affiliate, SBCS,

which is prepming to enter the long distance service market. Employees ofSBC delegated to work

for SBCS conceived a marketing program, called the "Bill Harvesting Project," which involves

o~ aauai customer long distance usage information in certain geographic areas and executing

market analysis for preparation for entry into the long distance market. The program works as

foUows. SBCS first contacts CUSlomers by telephone to inquire u to whether the CUStomer would

authorize SWBT'5 release of the customer's long distance usage information to SBCS. Those

aastomers who respond affirmatively are then sent a postcard which reads:

Iplaintiffrepresented that when the information is sent in this format, called AT&T's "invoice
derived billing" format, it is virtually print-ready.

2plaintift'represented at the hearing, however, that state law prohibits AT&T from entering
the local service market in Texas.
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DEAR SOUTHWESTERN BELL CUSTOMER:

Your cooperation is vital in helping Southwestern Bell Communications
Services bener understand your telephone communication needs, in preparation
for their entry into the long distance market. Please sign your name on the line
below and mail the card to us today.

I authorize Southwestern Bell Telephone Company to release a copy of my
past 6 months bills including the long distance portion to its long distance
subsidiary, Southwestern Bell Communications Services.

NAME: DATE: __,-I_ .....196~

No postage is necessary, so please mail promptly. Thank You!

A later version of the postcard reads as follows:

DEAR SOU1HWES'1'ERN BELL CUSTOMER.:

Thank you for qreeiDa to panicipate in our markctina research survey. Your
cooperation will help Southweslem BeD CommuDieatiODS Services better
understaDd your comnnwClricm needs, in preparation for its eatry into the lona
distance market. Per your earlier al""llleat, pleue sip yoar lWIIe 08 die
line below aDd mail this card today.

I authorize Southwestern Bell Telephone Company to release a copy ofmy
past 6 months bills, including the long distance ponion, to SBC's long distance

. subsidiary, Southwestern BeD Communications Services.

NAME: DATE: __..I__/~96~

No postage iJ necessary. so please mail promptly. Thank you!
Ifyou have questions, please call1-800-77S-4722.

The addressee listed on the reverse side of this version of the postcard is "Southwestern Bell

Telephone Co. ttJ The mailed-in, signed postcards are to be given to SWBT,which then transfers the

'There is no evidence before the Court as to the addressee on the earlier version of the
postcard.
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long distance infonnation for those particular customers in its electronic databue fonn to SBCS.·

Upon leaming of the postcard program in May of 1996, Mr. CD. Geiger of AT&T sent a

letter to Ms. Sandy Kinney of Southwestern Bell Telephone Company asserting that the program

violated the contraCt agreement oftile parties and sections 222(a) and (b) of the Telecommunications

Act of 1996 and demanding that SWBT immediately cease and desist from releasing the information

and from sending out any more posteards. On June 6, 1996, Ms. KiDney responded with a letter

explaining that the solicitation, implemented by "Southwestern Bell Communications," does not

violate either the agreement or the Telecommunications Act of 1996 IDd therefore that AT&T's

request would not be honored. AT&T thereafter filed suit in this Court and requested a preliminary

injunction to prevent the transfer of information from SWBT to SBCS. The parties arrived at a

tentative agreement obviatiDg the aeed for a prelimiDary injunction It that time, but early in

September Carol Beeman. an employee of SBC delepted to work OD this project for SBCS,

forwarded 100 signed authorization postcards to SWBT and requesteCI the database information for

the signing customers. Thus AT&1 has again sought injunctive relief from this Court to prevent

SWBT from transferring the database customer information to SBCS.

Standard for Relief

Rule 6S of the Fedenlllu1es of Civil Procedure authorizes the granting ofinjunctive relief.

ExtraordiDlry relicfwill issue only where: (1) there is a substantial likelihood that the IJlO'YIIIt will

prevail on the merits; (2) there is a substantial threat that irreparable hanD will result if the reliefis

·1t was established at the hearing that SWBT does not, despite being the addressee on the
postcard, haw themailed-insignedposu:ardsinitspossession-SBCSdoes.This disparity between
what is swed on me postcard and what is reality cenainJy seems to suppon pJainW!'s CODtenbon that
defendants are confUsing customers as to who is truly seeking the infonnation at issue. This has no
bearing. however, on the issues before the Coun.
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not granted; (3) the threatened injury outweighs the threatened ham to the defendant: (4) the

granting ofreUefwill not cfisserve the public interest. Clark v. Prichard, 812 F.2d 991, 993 (5th Cic.

1987); ShanCs v. City ofDalkls, Texas, 752 F.2d 1092, 1096-97 (5th Cir. 1985).

L SubstJUltiaJ Likelihood orSuccess OD the Merits

A. Telecommunications Act of1996

AT&T charges that SWBT, when it ultimately supplies to SBCS upon customer authorization

the electronic information originally provided to SWBT by AT&T, will be in violation of§ 222(a)

ofthe Telecommunications Act of 1996. Section 222(a) reads: "Every telecommunications carrier

has a duty to protect the contidentiality of proprietary information o( and relating to, other

telecommunic:ation CllTiers, equipment mmufacturers, and customers, including telecommunication

camas reselling te!ec:ornrmmieaticms services provided by a telecommuaieations carrier." 47 U.S.C.

§ 222(a). The parties do not dispute that SWBT and SBCS are or, in the case ofSBCS, will soon

be. teleconmumieations carriers.' lberefore, SWBT and SBCS have a duty to protect the proprietary

information ofboth customers and other carriers. Section 222(cX2), however, provides that "[aJ

te1econmumications c:mier shall disclose customer proprietary netWork information.. upon affirmative

written request by the customer. to any person designated by the CUIlomer." Customer proprietary

netWOrk information ("CPNI") is defined as, among other things. "information contained in the bills

penaining to telephone exdwIge service or telephone toU service received by a customer of a

'Defesriants vigorcusIy up that SBC is not a telecommunications carrier and SBeS is not
yet a telecommunications carrier under the Act and therefore neither bas a duty under the Al;t to
protect proprietary information. Defendants' argument, at least It this stage in the litigation.. is
misplaced. AT&T is spec:iDcaUy seeking to enjoin conduct by SWBT, which is undisputedly I carrier.
Funhermore, what is imponant in determining whether preventive injunctive relief should issue is
whether imminent harm is threatened, and defendants admit that SBCS will very soon, IS early IS

January 1997, be providing long distance service in the capacity ofa telecommunications carrier.
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carner." See 47 U.S.C. § 222(f)(1)(B). It is clear, then, that «infonnation contained in the bills"

regarding customer usage, times, etC. must be disclosed by SWBT to SBCS upon ..affirmative written

request" by the customer. What is not dear, however, and what lies at the heart of this dispute, is

(1) whether the information in its electronic form in SWBT's database is CPNI, i.e., whether it is

"information contained in the bills:' and (2) whether the postcard authorization is an ..affirmative

written request" by the customer.

AT&T comends that SWBT's database of infonnation regarding customers' long distance

usage, which was created with minor reconfiguration from AT&T's database, is not CPNI and is

AT&T's proprietary information that must not be disclosed by SWBT to aDyone else by the terms

of§ 222(a). For support. AT&T citesAT&TConmnmieatiOPU v. Pacific Bell, No. C96-1691SBA

(ND. Cal. July 3, 1996) (order grmtting prelimiJwy injunction).' Although it was primarily charged

with construing a different subsection of 47 U.S.C. § m(c), the court in Pacific B.l1 had to

determine, as does this Court, whether a etata~ containing customer long distance information was

CPNI under § 222(f)(1). The Coun held that because the databases themselves "do not appear on

custom~' bills, ... the datW:H:s are not CPNI, even ifsome of the data within those databases is."

ld at 11 (emphasis in original).

The Court finds the construction ofCPNI advanced by AT&T and accepted by the court in

Pacific B,ll to be c:nmped, at best. Section 222(f)(l)(B) states that "information contained in the

bills perta.iniDg to telephone exchange service or telephone toll service" is CPNI. Plaintifrs reading

ofthis provision would require an intellectual distinction betWeen information contained in the bills

and infonnation contained in the databases. To make such a distinction would elevate form over

'Appendix "An to AT&T's Opposition to Defendants' Rule 12(b)(6) Motion.
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substance, quite literally; the form (binary digits versus ink on paper), rather than the substance,

would determine whether that information is CPNI. "Information contained in the bills pertaining to

telephone exchange service or telephone toll service" in its ordinary meaning must be simply the ticts,

the data, the raw knowledge regarding customer usage, times, etc. See WEBS'TER.' S NINtH NEW

COIJ.EG1A1EDtcneJlWty 620 (9th ed. 1991) (defining "infonnation" as "knowledge obtained from

investigation, study, or instruction" and providing "f4cts" and ..data" as synonyms). To hold that

"information contained in the bills" refers only to data in the Conn ofthe printed word and not to the

exact same data in electronic fann would give a very technical definition to the term "information"

-an atypical definition that would seem to require a special definition in 47 U.S.C. § IS3, the

definitions section of the statute. Yet no such definition can be found. In short, to construe.

Congress's modifYing phrase "contained in the bills" to narrow the defillition of"iDformatioD" tom

its conanon sense meaning of"ficts, data, knowledge" to a more technical meaning of"ficts, data,

knowledge in the form oCthe printed word" is to attribute to Congress an intention that can nowhere

be gleaned from the tBce ofthe statUte.

•The information regarding QIStOmer 10111 distance usqe is, therefore, whether in the fonn of

binary digits or ink on paper, CPNI which DJSt be disclosed to a third party upon affirmative written

request by the customer. In an attempt to hurdle this second obsw:le, AT&T urges another narrow

StUUlory coasauc:r:ion-d time oftile phrae "af!irmative written request by the customer." AT&T

contends that the postcards generated by SBCS, sent to customers, and subsequently mailed in by

customers are not "affirmative written reqUests"; rather they are mere authorizations or approvals.

Again, this would require the Court to make fine distinctions that do DOt appear to have been

intended by Congress. The thrust behind § m(c)(2) is to give conuel of CPNI to the CUSlomer-to
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allow the customer to pass his or her CPNI from the telecommunications camer to others designated

by the customer. To require that the customer independently write a letter requesting the transfer of

the CPNI to a third pany, rather than permitting the suggestion to ttusfer the CPNI to origilwe from

the third party itseJfand allowing the customer to ratify that suggestion, would fIustrate the very goal

the provision apparently seeks to achieve-effectuarion ofthe legitimate desires ofcustomers.

AT&T's argument does pin a bit of momentum when § 222(c)(2), in which the phrase

..affirmative written request by the customer" appears, isjuxtaposecl with § 222(cXl). In the latter

section, Congress limited a telecommunications carrier's use of CPNI received by viraJe of the

carrier's provision ofa telecommunications service to certain purposes absent requirements oflaw

or "the approval of the customer." See 47 U.S.C. § 222(cXl). AT&T contends that the use of

di1fe:rent wording for a simiJar concept in § 222(cX2) must mean SOIMthing and this Coun must pe

that something effect. See United States v. BtzriaJ, 31 F.3d 216, 218 (4th Cir. 1994) \Where

Congress bas chosen different laDpase in proximate subsections of the same statute, couns are

obligated to give that choice effect." (citing RJaxJlo \I. United Statu, 464 U.S. 16 (1983»).

While this Nle ofccmstr\1ction is generally reliable, in this particular case, to give the effect

that AT&.T desires would require subjecting the statute to exacting linguistic scrutiny not apparently

intended or wamnted. PIaintif!'s arpment that a "request" can only be initiated by the party making

the request slices the term too finely. Indeed, even Black's Law Dictionary defines a request IS

simply "[a]D ukins or petition" and does not delimit the source of the idea. See BLAa's LAw

DICTIONARY 1304 (6th ed. 1990)'~ see also id at S81 (defining "express request" IS "[t]bat which

'Plainrift' emphasized Black's definition of"request" IS meaning "to solicit" in support of
plaintiffs argument that a request must originate from the person making the request. PIaintitI'
improperly cited to the definition for the verb "request" rather than the noun "request,.. however.
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occurs when one person commands or asks another to do or give something, or answers affirmativeJy

when ~dwhether another shall do a cenain thing" (emphasis added).

_ At the end ofthe day, legal dictionary definitions serve as poor lenses with which to view the

collective congressional mind and resort must usually be made to other interpretive tools, both
.. -

structural and historical. Ironically, the W:t that usage does not always precisely correspond with

legal definition is illustrated by the argument made in this very cue by AT&T. In its Response to

Defendants' Reply to AT&T's Response to Defendants' Motion for Summary Judgment, AT&T

characterizes the script used by defendants' telemarketers as a device to "obtain approvar" of the

customer. That script reads: "Would you give Southwestern Bell Communications Services

pennission to receive a copy of[your bilIJ7" Yet any affirmative response given to this question, and

any signature on the posteard, would be, according to the dietioaary, Dot an "approval," but an

"authorization." See BLACK'S LAw DlcnONARY 102 (6th ed. 1990) (distinguishing the term

"approve," which means to ratify ex post facto, from the term "authorize," which means to permit

a thing to be done in the fUture); cf. United Slates v. McCord, 695 F.2d 823,827 (5th Cit.) (using

the concepts "approve" and "authorize" interchangeably), cerr. denied, 460 U.S. 1013 (1983).

The point is fiuther illumated by the language used in § m(c)(I). That provision, as

explained earlier, allows for expansion ofthe permissible uses ofCPNI by a carner "with the approval

of the CUSlOmer'." S6e 47 U.S.C. § 222(c)(I). It is doubtful that Congress intended to permit

telecommunicar:ions carriers to uniJateraUy lift the veil ofprivacy statutorily cloaking CPNI and then,

after the &ct. obtain the approval of the customer to which the CPNI relates. Yet this is precisely

See BUCK.'sLAw DtcnONAR.Y1304 (6th ed. 1990). The definition for the noun does Dot contain
any similar such "solicitation" language. R.egardless, to say that something is "solicited" does not
necessitate that the idea for making the solicitation did not originate elsewhere.
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what AT&T's suggested linguistic scrutiny would require of § 222(cXl)-the term "approvaI" iuel£

in its strictest etymological COnstnletion, is an after-the-faet ratification. See BLAC%'s LAw

DIcnONARY 102 (6th ed. 1990).

Thus we are faced with the option ofgiving effect to Congress's choice of slightly different

terms for similar conceptS in proxitnate subsections of the statUte or giving effect to what appears to

be Congress's intention with regard to a customer's ability to control his or her own long distance

infonnation. The Court finds the Ianer option more prudent and appropriate and therefore concludes

that the postcards originated by SBCS, signed by the customer. and mailed back to the defendants

are "affirmative written requests" by the customer under § m(c)(2).

The question whether a customer should have the power to destroy the legal protection of

I carrier's proprietary information where that information is also CPNl relating to that panic:ular

customer is an imponant policy question appropriate for careful legislltive consideration and

explanation. It is clear that at least some members of Congress considered the issue. but the

evolution of the relevant provisions leaves no clear inferences to be drawn and congressional reports

do littl~ to break through the cloud cover. Legislative history, often a powerful tool of statutory

interpretation, is thus unhelpful to resolution of the particular issues presented.

When Senate Bi1l6S~ the bill that ultimately passed into law as the Telecommunications Act

of 1996, was originally passed in the United Swes Senate, it contained a confidentiality provision

stating that a telecommunications carrier that receives "proprietary information ot: and relating to,

ather common carriers and customers ...&om another camer for purposes ofprovisioniDg, billing.

or facilitating the resale ofits service shaD use such information only for such pmpose, and shall not

use such information for its own marketing efforts." S. 652. l04th Cong., 1st Sess., § 301(d)
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(version of June 15, 1995). A House amendment to the Senate bill contained a similar provision

related to aJ$tomer information. The amendment prohJbited the use of CPNI "in the identifications

or solicitation of potential customers for any service other than the service from which such

information is derived," See S. Rep. No. 104-230, 100th Cong., 2nd Sess. § 702 (1996). The House

R.epon accompanying H.R. 1555, which contained the amendment, stated that the House committee

intended "service" to be defined narrowly and "[t]hus, in no event should this section be constrUed

to permit a carrier to use CPNl to market long distance services to their local customers or local

telephone exchange selVices to their long diDnce customers." H.ll Rep. No. 104-204, 100th Cong.,

2d Sess. 90 (1995), reprinted;n 1996 U.S.C.C.A.N. 10,57.

These early forms of the bill ofFer strong suppon for the proposition that proprietary customer

iDformation is not to be used for marketing purposes. But the wrsion ofthe bill that paaed out of

the conference committee and wu ultimately signed into law liters the language signifiClDtly. The

At;t contains twO separate provisions sovemins carrier information and customer information. The

only explicit reference to a prohibition on use of proprietary information for marlcetiDg purposes

appears)n § 222(b). a provision entitled "Confidentiality ofcarrier iDfonnation" and separate from

another section, § 222(c). the provision governing "Confidentiality ofcustomer proprietary netWork

infonnation." The carrier provision, § 222(b). provides that "[a] telecommunications carrier that

receives or obtaiDs proprietary information from another carrier for purposes of providing lIlY

telecomma.uw:,tm service shall use such information only for such purpose, and shall DOt use such

information for its own marketing etJons." Defendants contend the separation ofthe two kinds of

proprietary information in the final bill indicates that the "propriewy infonnation" in § 222(b) refers

solely to proprietary technical information, that is, information other than customer usage
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infonnation, and that only §m(c) governs proprietary customer information. Regardless of whether

this interpretation is correct,' what is clear is that billing and collection seNices are DOt

"telecommunications services" within § 222(b), the only section explicitly prohibiting use of

proprietary information for marketing purposes. "Telecommunications service" is defined in the Act

as meaning "the offering oftelecommunieations for afee directly to the public ...." 47 U.S.C. § IS3

(46). '"Telecommunications" is defined as ..the transmission, between or among points specified by

the user, of information of the user's choosing, without change in the fonn or content of the

information as sent and received." ld § 157(43).'

Unfortunately, whether Congress trUiy intended to effect what appears to be a sea-change

from its earlier position and allow for proprietary information provided for billing and collectioJ.l

IeI'Vic:es to be used by the recipient camer in marketing efforts is unclear from any ofthe ."·rive
history. The COllference Repon's desaiption oftbe confe&euce agreemeat does nothing to i1lumiDate

the reasons for the change. It simply restates the wording of the final provisions and notes that the

conferees agreed upon a a.astomer disclosure provision. The Coun is thus guided only by the statute

itself ~d the purpose of the Act. which in relevant pan is ~o promote competition and reduce

regulation in order to secure lower prices and higher quality services for American

telecommunications consumers." Telecormramications Af:t of1996, Pub. L. No. 104-104 (preamble),

110 Stat. 56, S6 (1996). Both the plain language of the statute and the policy of iDcreasing

I And the Coun must confess its inability to surmise any kind of technical. non customer
related information that would ever be used for "marketing purposes."

9AT&.1 withdrew its reliance on § m(b) for suppon ofits argument. It is uncl..whether
this decision is bued on a concession that § m(b) applies to non-customer technical iDfonaation,
or because the definition of"telecommunications service" quite clearly does not include billing and
coUection services. or for some other reason.
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competition and securing lower prices for American telecommunications consumers suggest the

conclusion that customers may require the release of their CPNl to others.

The Coon therefore concludes that AT&T does not have a significant chance of success on

the merits of its claim brought pursuant to the Telecommunications Act of 1996.

B. Breach ofContract

Plaintiff AT&T alleges that SWBT's transfer of the customer information in database form

to SBCS will breach the 1990 billing and collections agreement between AT&T and SWBT. The

agreement provides that "ProprietarY Information ... whether or not owned by a Party, shall be given

the same protection and treatment afforded the Party'5 Proprietary Information which it does own.

~e Agreement, Exhibit K(2)(a).lO The Agreement designates u "proprietary" all iDfol'lDllion

regarding customer toU usage, "WArS" line usage, 800 service usap, coin usage, customer service

-
and equipment records. customer credit information, non-published telephone numbers, and the

agreement itself. See Agreement, Exhibit K(1). Even when one party is claiming ownership ot: or

other propeny interest in, proprietary infonnation, the other party "may disclose or provide

Propri~ Infonnation ... to respond to Customer requests." The disclosing party must first "notify

the other Party so as to give that Party a reasonable opportunity to object to such disclosure." See

Agreement, Exhibit K(2)(b).

These provisions alone indicate that SwaT has not breached the agreement. Plaintiff's

comention that the postcard authorizations, because initiated by the defendants. are not "requests"

elevates fonn over substance as discussed earlier. "Request" is not specially defined in the agreement

l~bit "I" to AT&T's Motion for Temporary Restraining Order and Appendix "B" to
AT&T's Opposition to Defendants' Rule 12(bX6) Motion.
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and therefore the Coun construes it to have its ordinary meaning, which in this instance is the same

as the dictionary definition: "An asking or petition. The expression of a desire to some person for

something to be granted or done." See BLACK'S LAw DICTIONARY 1304 (6th ed. 1990). A signed

postcard authorization qualifies as a "customer request" and therefore SWBT, a party to the

agreement, may release proprietary information provided to it by AT&T under the tenns of the

agreement.

Funhermore, the agreement provides that "[n]otwithstanding any other provision in this

Agreement, a Party's ability to disclose infonna1ion or use disclosed information is subject to all

applicable statutes, decisions, and regulatory rules concerning the disclosure and use of such

information which, by their express terms, mandate a different handling of such information. to Se,

Agreement, Exhibit K(7). The amomer information defined as "proprietarY' under the contnet and

at issue in this case is CPNl under the Telecommunications Act of 1996. Sit, 47 U.S.C. §

222(f)( 1)(B) (defining CPNI to include "infonnation contained in the biDs pertaining to telephone

exchange service or telephone toU service received by a customer of a carrief'). Under the Act.

CPNl must be disclosed by SWBT upon affinnative written request by the customer. Sit, ilL §

222(cX2). The Act's disclosure provisions thus tNmp the agreement's disclosure provisions by the

agreement's own terms.

In s~ AT&T cannot establish a substantial likelihood of prevailing on the merits of its

breach of C011U'aCt claim.

C. Misappropriation ofTrade Secrets

plaintiffalso alleges that defendants' anticipated conduct would constitute a misappropriation

oftrade secrets. To establish a misappropriation oftrade secret, plaintiffmust establish: (1) a trade
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secret existed; (b) the trade secret was acquired through a breach of a confidential relationship or

discovered by improper means; and (c) use ofthe trade secret without authorization from the plaintiff

Phillips v. Frey, 20 F.3d 623, 627 (5th Cir. 1994). A trade secret is "any fonnula, pattern, device

or compilation of infonnation used in a business, which gives the owner an opportunity to obtain an

advantage over his competitors who do not know or use it." Id Plaintiff argues the proprietary

information is akin to a vendor's list ofcustomer names, addresses, and purchasing characteristics,

which is protected as a trade secret under Texas law. Se. Zoecon Indus. v. American StocJcman Tag

Co., 713 F.2d 1174, 1176 (5th Cir. 1983). A list ofc:ustomer information is not protectable as a trade

secret, however, if the information is generally known by others in the same business or readily

ascertainable by an independent investigation. Id at 1179. SWBT argues that it could obtaiD the

identical long distance usage information by placing switches aD its own lines to record the

information and therefore that the customer list .analogy is inapposite. plaintifi: however, has

submitted affidavits indicating that the collection of customer usage information is an expensive

process. The expense renders the information not readily ascertainable and thus not subject to the

exception for readily ascertainable customer lists. See id at 1178-79 (failing to hold a district court's

finding of a similar fact to be clearly erroneous).

Defendants seek to distinguish this panicular list of customer infonnation, arguing that once

the information is published to the customer in the customer's bill, it ceases to retain any "secret"

character it once may have had. Plaintift' is correct that this argument misconceives the natUre of

plaimifi's claim. It is not the raw information that is at issue, rather it is specifically the information

in electronic form that ATkT seeks to protect-and alas, we have once again entered the conundrum

of information as raw data versus information as data in a panicular fonnat. The proprietary
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information proteCted in Zoecon was the infonnation itself: the raw data. rather than the information

in a particular format. The case is therefore not precisely on point. However, it is not distinguishable

in any relevant way. Although the aJStOmer long distance infonnation could conceivably be compiled

by the defendants without acquiring the database, the fact that AT&T spends a considerable amount

ofmoney to compile the databue may be sufficient to confer trade secret status upon it. Cf. Taco

Cabana lnt'~ Inc. v. Two Pesos. Inc., 932 F.2d 1113, 1125 (5th Cir. 1991) ("Secrecy is a relative

term. The information may be known to several persons and yet still be secret ifthird panies would

be willing to pay for a breach of trust in order to ascertain it." (citation omitted)), affd on oUu!r

grounds, 50S U.S. 763 (1992).

Even ifthe databa'Se is classified as a trade secret, plaintifrs claim for misappropriation of its

trade secret is likely to &il on the second required element. Given the disposition ofthe statutory and

breach ofcontrICt c:laims, it cannot be Slid that the trade secret, the databue, wu "acquired through

a breach of a confidential relationship or discovered by improper means." The contract expressly

provides that contrary statutory provisions governing disclosure ofcustomer information contro~ and

the Telecommunications Act, as extensively discussed, liIcely provides for the disclosure of the

database infonnation at issue. Therefore, plaintifFis unable to establish asubstantialliJcelihood of

success on the merits of its misappropriation of trade secret claim.

d. C/njIlst Enrichmmt

Plaimiirs fburth claim is for unjust enricbment. Under Texas law, however, unjust emicbment

is DOt an independent basis for a cause of action. LaChtmce v. Hollenbeck, 695 S.W.2d 618,620

(Tex. App.-Austin 1985, writ ref'd n.r.e.); accord Microsoft Corp. v. Marming, 914 S.W.2d 602.

609 (Tex. App.-Texarkana 1995, writ dism'd). The term "unjust enrichment" simply characterizes
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the result when one fails to make restitution ofbenefits received under circumstances implicating an

implied or quasi-amtraet. LaChance, 695 S.W.2d at 620. The unjust enrichment doctrine forms the

basis of the measure of contractUal damages known as quasi-contraet or restitution. Burlington N

R.R. Co. v. Southwestern Elec. Power. Co., 925 S.W.2d 92, 97 (Tex. App.-Texarbna 1996, no

writ). Where the existence of a binding contract cannot be proven, the law implies a comractua1

obligation upon the defendant to restore the benefits unfairly received to the plaintiff See iii. Where

a valid, express contraCt governs the subject matter ofthe dispute, however, the equitable remedy is

unavailable. Id

Here. the disclosure ofproprietary customer information is expressly governed by the parties'

agreement concerning billing and collections, and therefore plaintiff cannot obtain damages on th~

theory ofunjust enrichment Moreover, the teeeipt of the customer propriewy netWOrk information

is panlitted under the terms ofboch the statute and the comract IDd cannot therefore be considered

"unjust." See. e.g., id. (explaining that unjust enrichment is usually found where there is fraud,

duress, the taking ofan undue advantage. or an where an intended contract is legally void). Plaintiff'

cannot _establish a substantiallikeUhood of success on the merits ofthis claim.

e. Breach ofFiduciary Duty

By its fifth cause ofadion. AT&T contends that the defendants ue agents of AT&T and are

breaching I fiduciary duty owed to AT&T when they solicit AT&T's customers to request that

SWBT release the customers' proprietary information and when they provide this information to

AT&T's soon-to-be competitor, SBCS. To establish a breach offiduciary duty, plaintitfmust first,

ofcourse, establish that a fiduciary relationship exists between it-and the defendants. Under Texas

law, an agency relationship gives rise to a fiduciary relationship as a matter of law. StusDJ v.
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Tang/egrove Townhouse CondDmmium Ass'n, 877 S.W.2d 489, 492 (Tex. App.-Texarkana 1994,

writ denied).

AT&T claims that SWBT is its agent, apparently by virtue of the contract between them.

"Essential to an agency relationship," however, "is the principal's right to assign the agent's ask and

contrOl the means and details ofthe process by which the agent will accomplish the wk." WaJlcer

\I. FetkraJ Kemper Life Assurance Co., 828 S.W.2d 442, 452 (Tex. App.-San Antonio 1992).

Thus, "even if a person acts for or accommodates another," without the element of control the

reiationship ofagency does not exist. Id Although the service contract between AT&T and SWBT .

obligates SWBT to bill for and coUect long distance charges belonging to AT&T, the contraet does

not appear to give AT&T the requisite element ofcontrol over the details of the billing and conection

to render it SWBT's principal. SWBT is therefore DOt AT&T's agent.

FiduciaJy duties may also arise from a less formal relationship than that of agency. A fiduciary

relationship exists wberever one pany is "under a duty to act for or give advice for the benefit of

another within the scope oftbe relationship." Doe \I. Boys Clubs, Inc., 868 S.W.2d 942, 9SS (Tex.

App.-J\mari1lo 1994), ajJ'don other grounds, 907 S.W.2d 472 (1995). It may arise trom imbalance

ofpower where justifiable trust exists. See id. It camot, however, arise merely by the existence of

a contraet. M[A] party to a contract is ftee to pursue its own interests, even ifit results in a breach

ofthat COntrlCt, without incurring tort liability." Crim Truck & Tractor Co. \I. NavistDr [m'l Trans.

Corp., 823 S.W.2d 591, 594 (Tex. 1992). A fiduciary duty must inhere in the relationship outside

the contract itself.

The relationship between AT&T and SWBT appears to be-simply contraetual rather than of

the "extraordinary" quality of fiduciary. See Doe, 868 S.W.2d at 955 (describing fiduc:ia.ry duties as
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"extraordinary"). Defendants' action of soliciting customer requests simply cannot be accurately

characterized as an abuse of influence. It cannot reasonably be believed that AT&T, an enonnous.

highly sophisticated corporation., vested its trUSt and reliance in SWBT (and, by extension, SWBT's

alleged coconspirators) not to solicit customer requests for disclosure when the agreement itself

contemplates customer-authorized disclosures. The contract is the product of an ums-Iength

transaCtion between corporations of comparable power. The proprietary quality oCthe information

provided pursuant to the contract does not alone create a fiduciary duty.

Plaintiif cannot establish a subsuntiallikelihood of success on the merits and therefore this

cause ofaction provides an iDsutEciem cause upon which to pound a preliminary injunction.

j. Civil Conspiracy

Plaintitrs last hope is its claim for civil conspiracy. The essential elements that IDUIt be

established to prove a civil conspirIcy are: (1) two or more persons; (2) an object to be accomplisbed;

(3) a meeting of the minds on the object or course of action; (4) one or more unlawful, overt acts;

and (5) damages as a proximate result. Massey v. Armco Steel Co.• 652 S.W.2d 932. 934 (Tex.

1983).•Plaintiffis unlikely to succeed on this claim because it is unlikely to be able to establish an

unlawful act.

Because Plaintiff AT&T cannot establish a substantial likelihood of success on any of its

causes of action, the iDquiry ends here; the Court cannot grant the preliminary injunction AT&T

seeks. HoweYer, in the interest ofcompleteness. the Coun will briefly touch upon the other elements

required to obtain an injunction.
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n. 1n"eparable Injury

There is quite plainly a substantial threat AT&T will suffer harm ifrelief is not granted, but

the hann is not irreparable. AT&T is soon to be in a direct competitive relationship with SBCS, the

entity to receive the proprietary infonnation at issue. Truly, AT&T will lose a competitive edge it

currently maintains over its new competitor if it is required to share information for which a

signi:ficant amount ofresources was expended to obtain. And SBCS's stated intention to compile the

information by data entry from the physical bills in the event an injunction is granted does not change

this result. AT&T's competitive edge, however, unlike a secret process, product, or the like, is

simply dollars-the defendant competitor will have to spend more money to acquire the customer

iDformation for marketing purposes ifan injunction is granted than if it is not granted. Monetary loss

alone is not the sort of"irreparable injury" appropriate for equitable relief-monctary damaps can

be awarded in a lawsuit.

m TbruteaeciIDjury Oatweips 'nreatened Harm to the Delendant

The injury threatened to the plaintiff appears to outWeigh the ham to the defendant Clused

by an inJunction. Defendants have submitted an affidavit indicating that SBCS will have to expend

$4,875,000.00 if an injunction were to issue. Plaintiff'rebuts this contention with an affidavit

indicating the cost to defendants would only be SJoo,ooo. Defendants would clearly have to expend

substantial sums to obtain the desired infonnation without the databases. Without an injunction,

however, plaintiffwould su1rer~a1 injury not only in this instance but in all prospective situations

similar to this case. This injury likely outweighs whatever harm defendants would actually incur if

enjoined.
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IV. The Granting of Relief WiB Not DisseI'Ve the Public lDterest

Given the central purpose of the Telecommunications Act of 1996 to stimulate competition

for the benefit of customers, granting the injunction would appear to disserve the public interest.

TIUly, one negative result of a failure to enjoin defendants will likely be (and it is suggested already

--
has been) an unwillingness on the pan oflong distance service providers like AT&T to eDter into

biDing contracts for the provision ofa single telephone bill. The burden to the telecommunications

consumer of paying two separate bills. however, is far outweighed by the benefits flowing from

increased competition in an historically regulated, even suangulated, industry. The Coun concludes,

therefore, that enjoining the defendants' activities would, on~ disserve the public interest.

Plaintiff is only able to establish one of the four requisite elements for the issuance of a

preJiminary injunction. Therefore,

IT IS ORDERED that plaintifrs Motions for Temporary R.estraining Order [#2] and for

Preliminary Injunction [#32) are DENIED.

SIGNED on this the 4'!- day ofOctober 1996.
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IN THE UNITED STATES DISTRICI' COURT
FOR THE WESTERN DlSTRlCf OF~

AUSTIN DMSION

MCI TELECOMMUNICATIONS
CORPORATION

VS.

soUTHWESTERN BELL TELEPHONE
COMPANY, SOUTHWESTERN BELL
COMMUNICATIONS SERVICES, INC.,
AND SSC COMMUNICAnONS, INC.

§
§
§
§
§
§
§
§
§

. -.. __ ....... , - .... ..,;;, ~; , •..:..:;

.---'.--

NO. A 96 CA 651 S5

ORDER

,
BE IT REMEMBERED on this the 4th day ofOctober 1996 the Court, baving reviewed

all pleadings and after the argument of counsel, finds that the plaintiff's application for

temporary injunction should be denied on the same basis. and for the same reasons. as set fonh in

the order ofmis Court entered on this date inAT&:T Communications ofthe Southwest. Inc. v.

Sourhweste17l Bell Telephone Company. et aI., No. A 96 CA 397 SS.

IT IS ORDERED that the plaintiffMCI Telecommunications Corporation's application

for temporary injunction is OVERRULED and DENIED.

SIGNED on this the 4~ day of October 1996.



UNITm STAT£S DISTRlCT COURT
W!ST!Jt.N OISnUC1' OF TEXAS

AUSTIN DIVISION

ATItTCOMMUNICAnONS OF THE
SOunrwEST. INC.

Plaintift

VS.

SOl11WW'ESTERN BELL 1UEPHONE
COMPANY. et 11.

Mel TELECOMMUNlCAnONS
CORPORATION.

ptaiJttjtr.

VS.

SOuiHW1=~TaN BEJ.. mEPHON'E
COMPANY. et ai.

Da'adaalts.

§
§
§
§
§
§ CML AcnON NO. A·96-397·SS
§ (CONSOLIDAT!D)
§
§
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§

§
§
§
§
§
§ OVIL ArnON NO. A·96-CA-6S l·SS
§ (CONSOLIDATED WITH A-96-397·SS)
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MonON FOR VOLUNTARY DISMISSAL OF INTERLOCUTORY APPEAL
ANn uouur '08 $TAn" CQNfERENCE

COME NOW. AT4:1 CommUDicazioas ofthe Sombwest. ~. rAT"Tj. and Mel

TellCOIDDluaicaIioftI Corporaian rMClj IDd.. pursuInllO Federal R.uie of Appellate Procedure

b1e 4Ua>. DJe this 1bIirMoUoIi ..vol1mIIry Di.ina! or IaterJOCUlOJ)' Appal. and in

suppon thereofwould show 'the Court the foUowiD,:

toOJt.IO.OI


